Dear Senators PATRICK, Martin, Schmidt, and
Representatives HARTGEN, Anderson, King:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of the

Department of Labor:
IDAPA 09.01.06 - Rules of the Appeals Bureau - Proposed Rule (Docket No. 09-0106-1501).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 09/15/2015. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 10/14/2015.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4834, or send a written request to the address on the

memorandum attached below.
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Legislative Services Oflice
Idaho State Legislature

Eric Milstead Serving Haho' s Glizen Legialafiure
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Commerce & Human Resources Committee and the

House Commerce & Human Resources Committee
FROM: Division Manager - Mike Nugent

DATE: August 26, 2015
SUBJECT: Department of Labor

IDAPA 09.01.06 - Rules of the Appeals Bureau - Proposed Rule (Docket No. 09-0106-1501)

The Department of Labor is proposing to promulgate a proposed rule that will allow the Department to
send notices of hearings to interested parties by mail or by electronic transmission. It appears the proposed rule
has been promulgated within the scope of statutory authority granted to the Department of Labor.

cc: Department of Labor

Karen Rash

Mike Nugent, Manager Cathy Holland-Smith, Manager April Renfro, Manager Glenn Harris, Manager

Research & Legislation Budget & Policy Analysis Legislative Audits Information Technology
Statehouse, P.O. Box 83720 Tel: 208-334-2475

Boise, Idaho 83720-0054 www.legislature.idaho.gov



IDAPA 09 - DEPARTMENT OF LABOR
09.01.06 - RULES OF THE APPEALS BUREAU
DOCKET NO. 09-0106-1501
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Section 72-1333, 1daho Code.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a political subdivision, or an agency, not later than September 16, 2015.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking:

The proposed rule will allow the Department to send notices of hearing to interested parties by mail or by
€lectronic transmission.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: NA

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
general fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking:

There will be no fiscal impact to the General fund or to any dedicated fund.

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), ldaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the July 1, 2015
Idaho Administrative Bulletin, Vol. 15-7 page 37.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by referenceinto thisrule: NA

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Amy Hohnstein Chief Appeals Bureau (208) 332-3752
ext. 3330.

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before September 23, 2015.

DATED this 20th Day of July, 2015.

Amy Hohnstein

Chief Appeals Bureau
Department of Labor

317 West Main Street

Boise, ID 83735

(208) 332-3752 ext. 3330

(208) 334-6125 Fax
amy.hohnstein@labor.idaho.gov
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DEPARTMENT OF LABOR Docket No. 09-0106-1501
Rules of the Appeals Bureau Proposed Rulemaking

THE FOLLOWING ISTHE PROPOSED TEXT OF DOCKET NO. 09-0106-1501
(Only Those Sections With Amendments Are Shown.)

026. CONDUCT OF HEARING.
Upon request for appeal, a hearing shall be set and written notice of the time and place of hearing shall be mailed or
electronically transmitted to each interested party not less than seven (7) days prior to the hearing date.

4208 )

01. Telephone Hearings. Hearings will be held by telephone unless, in the sole discretion of the
appeals examiner, a personal hearing should be set. In deciding the manner in which to conduct the hearing, the
appeals examiner shall consider factors, including but not limited to the desires of the parties, possible delay and
expense, the burden of proof, the complexity of the issues, and the number and location of witnesses. (3-19-99)

02. Continuance. The appeals examiner may postpone or continue a hearing for good cause on the
examiner’s own motion or that of any party, before a hearing is concluded. The appeals examiner may order the
dismissal of an appeal for good cause, such as abandonment of the appeal. (3-19-99)

03. Rehearing. An application for rehearing shall be in writing and filed in person or postmarked
within ten (10) days after the appeals examiner’s decision is served. (3-19-99)

04. No Appearance Hearings. If no party appears to present additional evidence, a decision may then
be based on the existing record. For this purpose, the existing record will consist of documents maintained by the
Department in the ordinary course of adjudicating the issues in the case, copies of which have been provided to the
parties with the notice of hearing. (4-11-06)

05. Exhibits and Recordings. The exhibits and recordings from a hearing may be destroyed, reused,
or otherwise disposed of after the expiration of the time period for appeal from the decisions of the appeals examiner.

(4-2-08)

06. Subpoenas. After determining that a subpoena of awitness or records is necessary and reasonable,

the appeal s examiner shall issue the subpoena, which may be served by mail or in person. (3-19-99)
07. Failure to Respond to Subpoena. If a person fails to respond to a subpoena issued by mail, the

appeals examiner will proceed with the scheduled hearing and determine, after hearing the available testimony,
whether the subpoenais still necessary and reasonable. If so, the hearing will be continued and a second subpoena
will beissued and personally served. (3-19-99)

08. Witness Fees. Individuals who attend hearings before the appeals examiner as subpoenaed
witnesses, not parties, shall be entitled to receive a fee of seven dollars and fifty cents ($7.50) for each day or portion
thereof for attendance. In no case shall awitness be paid more than seven dollars and fifty cents ($7.50) for any one
(1) day. Subpoenaed witnesses shall also be entitled to mileage expense at the current alowable mileage
reimbursement rate as determined by the Idaho State Board of Examiners. For appeals under the Employment
Security Law, such witness fees and mileage expenses shall be paid from the Employment Security Administration
fund. Under no circumstances shall interested parties to a hearing be granted witness fees or mileage expenses.

Mileage fees are not allowed for vicinity travel. (4-5-00)
09. Undecided |ssues. When it is apparent that there is no prior ruling on an issue which must be
decided under the Act, the appeal's examiner may hear and decide the issue. (3-19-99)
10. Type of Hearing. The proceeding before an appeals examiner will be a hearing “de novo” or

original hearing and not solely areview proceeding. Ref. Sec. 72-1368(6) and Sec. 45-617(7), Idaho Code. (4-5-00)

11. Role of Appeals Examiner. The appeals examiner will function as afact finder and not solely as a
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DEPARTMENT OF LABOR Docket No. 09-0106-1501
Rules of the Appeals Bureau Proposed Rulemaking

judge. The appeals examiner will have the responsibility of developing all the evidence that is reasonably available.
Ref. Sec. 72-1368(6) and Sec. 45-617(7), 1daho Code. (4-5-00)

12. Order of Witnesses. The appeals examiner will direct the order of witnesses and develop evidence
in alogical and orderly manner to move the hearing along as expeditiously as possible. Therefore, as a genera rule,
the party who bears the burden of proof will be called to testify first. The appeals examiner will exercise reasonable
discretion in directing the order, which must be flexible and dependent upon the particular circumstances of each case
and which party has the most information. Ref. Sec. 72-1368(6) and Sec. 45-617(7), Idaho Code. (4-5-00)

13. Evidence. The appeals examiner may exclude evidence that is irrelevant, unduly repetitious, or
excludable on constitutional or statutory grounds, or on the basis of any evidentiary privilege provided by statute or
recognized in the courts of this state. All other evidence may be admitted if it is of atype commonly relied upon by
prudent persons in the conduct of their affairs. Ref. Sec. 72-1368(6) and Sec. 45-617(7), Idaho Code. (4-11-06)

14. Disruptive Individuals. The appeals examiner may exclude disruptive individuals from the
hearing or may postpone the hearing if the integrity of the proceedingsis being compromised. If an interested party is
excluded, he will be provided a copy of the recording of the proceedings and given an opportunity to submit written
evidence and argument prior to the issuance of the decision and the opposing party will be given an opportunity to
respond. Ref. Sec. 72-1368(6) and Sec. 45-617(7), Idaho Code. (4-2-08)

15. Challenge of General Knowledge. If judicially cognizable facts or general, technical, or scientific
facts within the appeals examiner’'s specialized knowledge are used in the decision, the parties will be given an
opportunity to challenge them either at the time of the hearing or prior to or at the time of the issuance of the decision.
Ref. Sec. 72-1368(6) and Sec. 45-617(7), |daho Code. (4-5-00)

16. Closing Arguments. Closing arguments including response in an appeals hearing will be limited to
atotal of five (5) minutes for each party unless the appeals examiner grants an exception. Ref. Sec. 72-1368(6) and
Sec. 45-617(7), |daho Code. (4-5-00)
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